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tions thrown out in the Courſe of that Work a- 


gainſt the Character alluded to; and hopes, that, 
until 


8 when any Word in the 
, to ſummon the Attor- 
E — If the 


— . , MEET Þ K0Þ 6s 


Court before Trial, or to move in Arreſt of Judgment 


after it. The Alteration in the Cauſe alluded to, was 


by the Attorney for the Proſecution, defiring that the 
Defendant's Attorney might be ſummoned to attend, in 
order to amend the Record. The Summons was granted, 
Courſe; the Amendment defired was to infert the 
ord Tenor inſtead of Purport. The Judge was of O- 
pinion that the Defe& could be of no Conſequence at 
all; but as the Amend:nent was deſired by one Party, 
the Attorney for the Defenc- 
ant, except that he could not conſent to any 
and as the Word Tiny is certainly, in an 
Indictment ' for 4 Libel, the more technical 
Word, he dire&ed the Amendment to be made. Such 
was the Alteration; I hope for the Honour of the Law, 
I may venture to affirm, that if it had not been made, 
of any Deſect in the Word Purport 
could have availed in Arreſt of Judgment. 


As to the Diſcharge of a uror Lord Hale fays, Pi. 
C. p. ii. 296, That the Juſtices at common Law 
E eee 

U 


The Father of Candour ſays, a Refitance to former 
was the only Cauſe in the Caſe alluded to. 
What the real Reaſon was I have never enquired; but 


ſuppoſing it fo as repreſented by that Author, if the Di- 
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_ muſt any 


[#1 
add inquiring Man, if they are not really appoſite, 
they ſerve but to point out the Weakneſs of that 


Cauſe which is obliged to have Recourſe to ſuch 
mean and unworthy Arts. 


The Protection then which the Law gives to 

does not apply to 
thoſe which relate to Crime he has commit- 
ted. The Conviftien the Guilty requires that 
ſuch ſhould be liable to be ſeized; he has, by his 
own Act, them to Seizure. But, if the 
Commiſion of a paſt Offence can authorize the Sei- 
zure of all Papers relating to it, much more does the 


I yy Cy e 
the Safety or Commerce of the State, 


that the Peace a OC 
an Authority of the fame Extent. 


| From theſe Obſerrains it appears iſt, That 
Warrant for the Seizure of Papers muſt 
dela ane Ce ws, 2dly, That the Law 
permits the Seizure of ſuch Papers as bear Rela- 
tion either to a paſt Crime, or any future Dan- 
ger to the State. If then ſuch is the Law, fuch 
tary Declaration of it be. I, 
however, the Law is aaghe ts be adhowthe, or, 
as ſuch, to be defective, and therefore a new 
Law to be necefiars, it will become the ſerious 
Conſideration of Parliament, how far it will con- 


duce to the Peace, or conſiſt with the Safe LY 


the State, if they take out of che Hands 
Magitt: ate the mat effectual Mans of bringing 
ſuch Crimes or Conſpiracies to Light; they will 
at the ſame Time give no further Power in a 


Matter ſo liable to abuſe than the public Welfare 


2 tiiey will tic up the Ha- ds of any Ma- 
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it is his to detect; and they will make him 
rr Power 
which nothing but the public Peace can give. 
tion to, and the Abuſe of which is fo alarming to 
that of every Individual. 


I flatter myſelf, however, that the Law has 
already afforded us as much Security as Law can 
give; that the Papers of every innocent Man (nay 
even of the Guilty, as far as Guilt is not con- 
cerned) are under its Protection; and that if any 
Tranſgreſſion is committed upon them, a full and 
adequate Redreſs is to be had, either by Action 


of Papers is illegal, I muſt neceſſarily admit, that 
the Warrant iſſued againſt Mr. Wilkes was in that 
nn other that has 
deen granted for ſo many Tears paſt, and by ſuch 
Variety of Miniſters, even 3 
rr Mace, 1 
entirely exculpate the Miniſters, whether Irving or 
1 — who have been the 
innocent Means of iſſuing ſuch Warrants, as, in 
the Multitude of thoſe Warrants, no Caſe ap- 


pears where the Miniſter has acted with any 


malevolent Views. 


The Defenders of the Minority are candid 
enough to acquit the Secretaries of State of any 
evil Intention; they honour the Living, and revere 
' the Dead, they admit the Uſage of Office in Excuſe 
of the Warrant, they acquit the Perſon while they 
condemn the Practice; nay, if any Exceſſes hap- 
pened in the Execution, they attribute it to Mo- 
tives of the moſt laudable Nature, to a warm At- 

tachment towards the moſt juſt, beneficent and 


a we mw A , O.JI__naOqqa wr 


a fa as ©® £A FFF HmMGwd a M©>SD @ wwe 


- wy yy oy W 


w GH A MY 


» ' Www a = we" 


i 
1 
e 
2 
y 
* 
= 
= 
d 
C 


[a 3 


amiable of Sovereigns, and an honeſt Indignation 
againſt the moſt injurious and groſs infult that was 
ever offered to the Majefty of a King. 


Should theſe Gentlemen, fatisfied with Candour 
in Profeſſions, attempt, under the Maſk of Ten- 
derneſs, to affix on any Individual the ſe- 
vere Reproach of which the Cl a Mi- 
niſter is capable, and by obtaining a parliamen- 
tary Condemnation of a particular Warrant, hold 
him forth to the public Alarms as the Violator 
of the Rights of the Subject, and the Enemy of 
his Country, I truft that Parliament will not fuffer 
its Juſtice, Honour, and Dignity, to be pervert- 


ed to ſo uaworthy a Purpoſe. 


If they are to condemn Miniſters, let them do 
it openly, and with ſpirit; let them call upon every 
one who has thus dared to trample on the Liberty 
of his Country : Let neither Rank nor Popularity 
protect any one of the Guilty. 

If they are to condemn a Form of Warrant il- 
legal in every Caſe, let the Remedy have the ſame 
Extent as the Evil, let not a parliamentary De- 
claration, or the Enaction of a new Law, cramp 


a genc ral Ruie within the narrow Limits of a par- 


ticular Caſe; a Reſtraint which covid not but in- 
fer a tacit Approb ion of tne Warrant in every 


other that has, or may hereafter occur. 


Having thus endeavoured to point oat, to the 
beſt of my Power, how the Law at preſeit ſeems 
to ſtaud with Reſpect to general W arrancs fur the. 
Seizuſe of Perfoas r Papers aud of Cour wit 
ſhould be the P. port c, any parliamentary De- 
claration; alſo how oy 8 public Weal requires 

2 that 
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dat Form of Warrant to be allowed or — — 


This Queſtion was the only Subject of Debate 
when Sir M's Motion was it Agitation be- 
fore the Houſe. 1 flatter myſelf if the Motion 
is renewed for 2 n 
the Law of general Warrants, it will be drawn 
up in a Form agreeable to the Uſage of Parlia- 
ment; and that me real Merits of the Queſtion 
will be the only Object of Attention; but as the 
Motion may perhaps extend now, as before, to a 
bare Reſolution, I hope the following Conſider- 
ations on that Zubject, as moved, amended, and 
thrown out in the laſt Seſſion, and as arraigned 
and defended by Writers on both Sides fince the 


Receſs, nn 


The Right and P of parliamentary De- 
clarations of the Law — Bill is an eſſential Part 
of the legiflative Authority, and warranted by 
many Examples from the earlieſt Times. How 
far enther Houſe of Parliament, not acting in a 

legiſlative or judicial C , can with P 


make any Declaration of the Law by Reſol 
is a Quettion of a more doubtful Nature. 


ſubmit the following Reaſons to the Public, 
| in ſupport of the Opinion of take wha, diſſent- 


ing from the Propriety of a Reſolution, BE their 
Ne: gative to the Motion 


ft, A 


ution, 


rr 


only the Vote and 
4 is not an 
of the eke and bebe cannot be 
= Notice of in any Ay Af A 7 
| are to E W. 
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Law, II 
by the Reſolution of the other Houſe of Parha- 
ment, but alſo by the Determinations of the 
Courts of Law. 


2dly, If the judicial Power is of all the Parts 
of Government the moſt nice in its Natere, the 


and mixed Afemblies are, in 
their Nature, mcapable of that deliberate Atten- 
tion, patient Hearing, that calm and diipaſ- 
fionate Conſideration, that clear and accurate De- 
cifion which ought ever to be found where the 
judicial Authority is lodged; if theſe are much 


more requiſite 23 Determination of general 
r of Law, where there are no 


- B 
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| la Puiſſance de juger u e pas ſeparie de la Puif- 
Jance Legiſlatroe. 


It may be faid, * this 
drawn from the Nature of a Amb” 
would extend to the legiſlative, as well as the ju- 


dicial Power; but the Anſwer is obvious: The 


Balance and Independence of the different Parts 
of the Community require that every Part ſhould 
have a Share in the ; but in the other 
there is no ſuch Neceſſity, as the Judges are liable 
to be called before P. and made to An- 
ſwer for any Defedt of : An Error too in 
Layiinien is of mach leſs Conſequence than in 


E I the former may be im- 


remedied, but there is an End of the 
and Uni of the Law, if general 
N UND 
and inconſtant Opinions of Men. 


zaly, Wein in former Times, den Parks- 


ments and venal; the ſame Calamity may 
2wait us in future Times. How drcadful would 
it be, if, in ſuch Times, the Law was to be at the 
Mercy of the Reſolutiuns of either Houſe ? But 
if either Houſe has the Right in deciding on the 
Law by R every ſuch Deciſion muſt be 
held as Law, fave no Appeal lies from their 
Judgment. Tie Reſolutions, therefore, in Richard 
the Second's Time, muſt be held as Law, where 
the Houſes of Parliament reſolved, That the King 
bas the Right of appointing what Matters all 
be firft handled i in Fw. ws and after that wwat 
next, and % on to the End of the Seon; and that 
if any one ſbould act contrary ts the King's Pleaſure, 
he ſbould be puniſbed as a Traitor. Aud, 24ty, 
That the 1 and Commons cannmt, without Con- 


ſent 
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fant of the King, impeach any of bis Judges or Of 


ficers; and that if any one do fo, be ſbould 
be puniſhed as a Traitor. We have indeed too 


+ of Bm applies to ot! 
and is to receive Force and Effect with regard 


nor 


les the Propricty uch extrajudicial * 
tions. I ſhall conſider every one of the Caſes 
In 


cited apart. 
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In the Caſe of the Charge againſt the udgesy 
Sr 


ment or Bill. In the Caſe of the Lord Chief Ju- 

ſtice Keeling, © Reſolved, That the Practice and 
« Precedent of fining or impriſoning Jurors is 
64 illegal.” (a) Ordered, That the Lord St. John 
have Leave to bring in a Bill, to declare the fining 


and impriſoning of Jurors illegal. 


| The Caſe of Lord Chief Juſtice Scroggs was, 
of an Inquiry ordered into the Conduct 


illegal.“ Ordered, 
That the ſaid Sir Willam Scroggs be impeached 
on the fad Report. 


tonly arreſted during the Seſſions of 
Parkenens, without even the Shadow of an Of- 
fence, « Reſolved, That the the Warrant 
* now produced againft Lord Danby, a Member 
© of this Houſe, end the taking hin tow Catedy 
* by Virtue thereof, is a Breach of the Privileges 
& of this Houſe.” The Houſe taking Notice that 
the Warrant bore date on the Thuz/day 
and that Lord Nottingham, in Anſwer to the 
Queſtions fed to him, ſaid that the Informa- 
tion him was on the Friday, tata aca 


ca] Journals, 13 December 1667. 


tbe 


mas, they did not proceed thus raſhly on the Spur 
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dhe ſame Members dv again attend Lord Notting- 
ham, to know when be received the mformation. (b) 


Such is the true State of this Cafe. How is it 
repreſented in the Defence of the Minority ? Re- 
folved (ſays that Pamphlet, p. 26.) bat the tał- 
ing of Lord Danby by that Warrant was illegal. 
No! Warm and indignant as the Houſe juſtly 


of a Occaſion (as Lord Bacon e 
it) to determine a great and general Point of 
Law. They confined their Reſolution ta the Privi- 
ges of the Houſe dT ney from © Canjer- 
ture, on what Grounds they 


} the 
Breach of Privilege, 1 frould think it manifeſt 


not to have been on Account of the Illegality of 


the Warrant; . — Information, 


of Lords was 2 with a Motion to 


bring in a Bill for the Indemnification and future 


ee the Bill 


paſſed the Lords, and was thrown out by the 
Commons. Such are the Cafes in the Defence 


of the Minority. Let us 20 20 6 WING G0 
m the Reply. | 


The Reſolution with W Impreſt 
was previous ta a Petition to the King on 


the ſame Subjeft. That of the 19th March 1724, 
was in Conſequence of a Report from the Com- 


mittee of Grievances, the Purpoſe of which Inſti- 
, Journals, 13 — 1667. 


tution 


L 26 J 
tution was not confined to a more 1 t Refo- 
lution, but extended to remedy the Evil by Bill, 
Indeachment or Addreſs. The Reſolution in the 
Caſe of Mr. Prynne, a Member of the Houſe, was 
in Con of a C made againſt him, 
and followed by the Cenſures of the Houſe, 15 
Fuly 1667. In the Caſe of Sir Jab Winter's Grant, 
2d of May 1663, the Committee ed it not 
fit to be . (a) This might re the Ex- 
pediency, rather than the Legality the Grant. 
All the Proceedings with to Mr. Tayleur, 


were to ground an fupeachment ag ainſt Lord Mar. 
daunt. 


The Declaration of the of the Char- 
ter to the W was in conſequence of a 
Complaint to the Houſe, and to a Di- 
rector to the Committee toinquire into the Crimes 
done under that Charter, and to preſent them ta 
the Houſe for Puniſhment. The R Reſolution in 
Fohuſon's Caſe was the Foundation of a Bill in ſet 
afide the Judgment, &c. That of March 1107, 
was in Conſequence of a Complaint ta the Houſe 
againſt the Chief Tuftice of Caernarvon, and would 
have been followed by an Impeachment, 


e fagreed from the Com- 
mittee in thinking proved. Dec. 1 
1710, Reſolved, Fir ts Cl 


to be impoſed on the of Bewdy is 
9 In Conſequence of this Reſo- 
lution, an 25 was agreed an t9 the Queen to 


repeal the faid Charter. I would here 
that an Addreſs to the Queen 


gro 
dity; ſuch an Addreſs therefore plainly ſhows the 


(a) The Reply fays, the Committee preſented the lie- 
WP: 4 See Journals, 5 
Opinion 


FX WB 
Opinion of the Houfe, that in Pte of their Reſo- 
lution the Charter ſtill remained in ſuch a State 


of Validity as to require a Repeal. 


The Writer upon Libels and Warrants has 
from Multitudes of Inſtances (ſays he) ſelected 
theſe few. The Caſe of Mr. Hambden, where 
the Commons reſolved that the Charge of Ship- 
Money, the Writs called Ship-Writs, and the 
Lone oro againſt Mr. Hambden, are againſt the 

of the Realm. This was previous ts 4 Bill 
declaring void all the late Proceedings with re- 
= to Ship-Money, and vacating the Judgment 
9 Hambden. 


The Reſolutions in the Caſe of Mr. 


that the Proceedings againſt 
Chamber, &c. were i A. 


Bill to reverſe the ſame. So in the Caſe of Mr. 
Lilburn, after r 


the Sentence againſt him 
to be illegal, &c. and that he ſhould have Repara- 
tion; Ordered, That the Committee prepare this 
Caſe, with that of Dr. Leighton and Dr. 
Baſtwick, to tranſmit to the Lords. In the Cafe 
of Topham, 1689, Reſolved, That the Judgments, 
&c. are illegal, and that @ Bill be brought in to 
reverſe the ſame; ordered, That Sir Francis Pem- 
berton, &c. who were the in that Caſe, be 
* into Cuſtady of the Serjeant at Arms. Norris 
had given Information with regard to the Popiſh 
Plot: A Committee was appointed to enquire into 
the fame; on the Report it to the Houſe, 
that the ſaid Norris had been ar on his Re- 
turn from France by an Order from Sir Lionel 
Jen*ins, they reſolved the Commitment to be il- 
and an Obftruftion ts the Diſcovery of the 
and the Houſe ordered thoſe who had gi- 


D 2 ven 


[ 28 ] 
ven the Information to Sir Lionel againſt Norris 
into Cuſtody. 


Such is notable Courſe of Precedents to prove 
the Uſage of parliamentary Deciſions on Points 


of Law, tho* unconnected with any other Pro- 


ceedings I ſhould affront the Judgment of the 
Public, if I was to make any 1 
them, or endeavour to point out how very r- 
ly many of them have been repreſented. I doubt 
not but many more of the fame Sort might have 
been quoted; but as all jt wnetpaet «99 
of theſe 


Kill 


But if the Precedents had been as numerous | 
have been repreſented to be, 


and appoſite as they 
they ought not to influence our Opinion, 3 
poſition to the Dicares of our Reaſon, and 


touad Principles of legal Policy. 


It is a Maxim 

« we are to be governed by Law, not Examples; 
* and that Precedents, which run in a Storm, 

are not Directions in Point of Law.” Pre- 
_ © cedents of a wrong Thing,” fays Biſhop Bur- 


net, only prove, that the fame Wrong has 


6 been done before.” 


We may be told, perhaps, that the Motion in 
tis Cale was, with a View to introduce another 
retpecting 


| by Lord Coke, © That | 
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— but as the Preliminary to another 


two, I ſhould _ 


ters of the 
of 
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ſpecting the Privilege of the Houſe. The Re- 
22 that ſecond Motion 
but I think it goes too far, 

when it aſſerts, that the Houſe conſidered and 


on that Queſtion, not as a diſtin and 


informed 


reſpecting the Pri e Houſe. Far ſrom 

ſeeing the Connection between thoſe 
it impoſſible that the 
Perſons, who fo ſtrongly expreſſed their good 


Opinion of, and teader regard for, the Charac- 


noble Lords, could intend any 
Sort. Could thoſe Gentlemen, 
to have acted, rather with 4 
ty, and a well intended 
e of than 


two 
the 
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was concluded, the Partics 
complained of were honourably acquitted, and 
nothing of that Warrant remained before the 
Houſe, more than of every other which had ap- 
peared during the Enquiry. Nay, the Gentle- 


men who made the Motion, ſtrenuouſly endea- 
voured to ſeparate it entirely from any particular 
Caſe which had then occurred, and thereby de- 


prived it of the only Circumſtance which could 
give it the leaft Colour of Regularity. 


If, then, the Warrants which had appeared in 


Evidence, were of fuch a Nature as to require the 
Notice of Parliament, the fame Regard to the 
public Weal ſhould have brought forth every 
other liable to exception. Was this alone the 
_ guilty Warrant, and were thoſe by which it was 


miſled, undeſerving of Cenſure? Many of thoſe, 


and ſome of them of a much more d Na- 
ture, had a to be of very late The 
guilty Authors of them, if Guilt exiſted in the 


Caſe, were ſtill alive; imma vers etiam in ſenatu 


Was this alone ſelected becauſe authoriſed by tbe 


Engeft Courſe of Office, becauſe iſued by a Mini- 
fer of the moſt exalted Character, becauſe exer- 
ciſed only in the Caſe of the moſt daring Offender 
that any Country ever produced? 


If the Silence of Parliament would have been 
a tacit Approbation of this Warrant, becauſe it 
had appeared in the Courſe of an Enquiry then 


paſt, does not the fame Silence bear the fame 


Conſtruction in the Cale of every other then pro- 
_ duced? May it not be inſiſted in Defence of the 
ſuture Exerciſe of every one of thoſe Warrants. 
as well as of that iſſued by Lord Halifax, © That 
the Howute of Commons thought them, in the 
very 
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1 
c very laſt Winter, fo neceſſary a Power in Ma- 
« giſtracy, that they refuſed to condemn or abro- 


gate them? Does not their Acquieſcence prove, 


te that they thought them neither illegal nor dan- 


« gerous? and is not a Secretary of State bound 


to confider them as authoriſed by Parliament, 


« until annihilated judicially.” This Reaſoning 
would indeed have been forcible, if Parliament 

a Cenſure on any one of 
thoſe ts, without taking any Notice of 
the reſt: Such a Diſtinction would, of Neceſſity, 
have inferred an Approbation of thoſe paſſed over 
in Silence, and the mare atrocious the Nature of 
any fuch Warrants, the more would fuch Silence 
have been a Ratification of them. Thus, by a 
jeu de politique, the fame Conduct of Admini- 
ſtration would have drawn the Cenſure of Parlia- 
ment on one Miniſter, and obtained its A 


not to be 
falſe Pretences, juſt 
to paſs the fevereſt Cenſure on thoſe 
whot uitted of Fault? and, ſufficiently 
attentive to the Honour and Dignity of Parlia- 
ment, to diſſent from a Motion irregular and un- 
precedented in Form, ineſfectual and impotent in 
Operation. I agree, indeed, fo far with the De- 
fenders of the Minority, as to diſapprove of the 
Amendments that were made to the Motion; 
not however as improper in their Nature, but 


_ as treating with too much Tenderneſs a Motion 


to which in its own Form every diſpaſſionate and 
thinking Man would have given his SY 
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Theſe Amendments, however, have been ar- 


raigned; they have been 


reprefented as a mere 


Party Trick, propoſed by one of the Majority, | 


to ſerve the of the Leaders of the Majo- 
rity. If thoſe Purpoſes were fo, to model the Re- 


_ folution as would beſt Anſwer the —_ 


But to conſider them on their own Ground: 
The Word treaſonable was added to the Deſcrip- 
tion of the Paper. Why ? becauſe fuch is the Na- 
ture of that Paper. But fay the Defences of the 
by dance -- 04-day 


whatever is treaſonable 2 fl 


— * 1 I would 
inſiſt that the true Force of the Word treaſonable 


does not carry a Charge of Treaſon, but only a 


Tendency towards it. 


But if there is any Force in the it 
ln te ener 7 > LE Tha 
impoſſible. Yet various Reſolutions of Parlia- 
ment ſeem to declare their Opinion that a Libel 


may be treaſonable, tho not amounting to actual 


_ Freafon. On 27th March 1649, reſulved, That 2 


Pamphlet, entitled, The Second Part of England's 


new Chains diſcovered, doth contain much ſcanda- 
_ bous, falfe, and reproachful Matter, is highly ſedi- 


py FRE nn W woaS as — 


BY By 


tous, and deſtructive of Government, and tends 
to Diviſion and Mutiny in the Army, and the 
> how wor in Ge Ord: That 
the Authors, &c. are guilty of Treaſon, and to be pro- 
ceeded againſt as ſuch. I do not cite this Reſolution 
> the Laws of Treaſon; but to 
ſhow that the Parliament did then think that a 
ſeditious Paper tending to raiſe Infurrections 
would amount even to Treaſon itſelf. On the 
7th of Nov. 1654, Colonel Shapcot 
to the Houſe of a printed Paper tending to the 
Send of the Bal Cad ——— 
nour of * 3 &c. Reſolved, that the 
ſaid Paper is treacherous, 2 Jai, ſeandalous and 
ſeditiaus. On Motion for an Amendment, the 


rn rr RY and treaſonable 


\ 


Nay, eveninthe Year 1689, the en Manes 
Liberty, and of Conſequence the Nature and Dif- 
_ ference of Crimes, was beſt underſtood and moſt 
attended to; Refofued to addreſs the Ning for 
a Reward for a Diſcovery of the Authors, 2 of 
a treaſonable and ſcandalous Libel, (omitting tos the 
word Falſe) entitled The Hiſtory of the Con- 
vention.” that the fame be burnt, &c. 
If on thoſe Authorities I can the Exiſtence 
of a Libel treaſonable, not Treaſon; may 
I not venture to the North Briton, No. 
45, to be of that Nature? It has been unani- 
moufly adjudged by both Houſes of Parliament, 

a falfe, ſcandalous, and ſeditious Libel, tending to 
raile traiterous Inſurreftions, Sc. It is — Aur 
even in the defence of the Minority, that both the 
Honour of the Crown, and the Dignity of Parliament, 
were therem traduced and injured. It contains a 


direct Charge of Faſſboxd on his Majeſty's Spec 


Pendency in ſever 


to the firſt, it is the 
Halifax; to this Action Lord Halifax has appear- 
ed, and when Mr. Wilkes thinks proper to reverſe 
the „ee Nay it is, 


fam told, 


& 1 


ok Confidence, and Ihape 
it ts now G__ 


Opinion of his Counſel, and to be 


Tom) be ich after the laſt Continuance; ac- 
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1 
out the Motion; they amended it, that, in Caſe 
it ſhould paſs, it might be in a Form moff ſuitable 
17 the Nature of the Caſe, and moft becoming the 
| Fuftice and Dignity of Parliament. They reject- 
ed it finally, becauſe they a Reſolution of 
the Sort to be neither confiſtent with the Principles 
of the Conſtitution, nor the Uſage Parliament; 
and becauſe they darwin would baue the Law at 
leaft as — as before. They would not 
the Confidence — the Houſe, and 


| Cheat the deluded Prople with a Show 
Of Liberty, which yet they ne er muſs taſte of. 


They wiſhed to leave the Reins of Government 
free, for that happy long expected Hour, which 
ſhould (as their fond Hopes promiſed) bring it 
into their Hands. 1 could not bear either 
that thoſe whom the 5 
plighted 1 ſhould have the 
They oppo 6 el Rient of fork a Remedy. 
d the Bill moved by Sir Jahn Pbi- 

Dey could not regulate what they did not 

* . to ei. Wretched Subterfuge! Did 
they mean, that a Bill would imply > Doubt that 
the Law had been hitherto otherwiſe ? That, in- 


deed, 


L & 3 


deed, would have been fatal to their Views, by 
the Exculpation of the Miniſter; but if Reaſon 
and Recollection could, for a 8 have bor- 
rowed the Seat of Paſſion and Difappointmens, 
they would have found that a Declaratory Bil 
carries the direct contrary Implication ; they would 
— 1 Gar mee of nar Salk Bhaoary Riataies 
have been merely Decl: . What was the 
Bill in Mr. Hambden's Caſe but dec[ratory? 
What the Bill of Rights? What the Statutes of 
Weſtminſter ? What Magna Charta u/elf, but de- 
— of the common Lau? Did they mean that 
Warrant can in no Caſe be lawful? I 
hope I have already proved the Falfiry of that 
Doctnne. 


But, fays the Reply, © If the r 
— © 9, way cod oy not carry « 

pr nah, Oy ane AI 
the agitated People, in reverence to the Opi- 
22 
would have conſented to a parliamentary Regu- 
lation of general Warrants, yet, in their own 
Minds, they ever diſapproved of ſuch a 
They iv =» Deane to the tubleſt frm he Uk | 
of ſuch a Warrant, as to the Arreſt of the Per- 

fon; they knew it to be neceſlary in many Caſes, 
and to be beyond the Wiſdom of Man to foreſee 
in what Caſes it might be fo hereafter ; they were 
aware of the bad Conſequences of binding the 
Hands of Government too Wich reſpect 
to the Seizure of Papers, they thought the _ 
already clear and certain, as condemning a gen 
ral Seizure in every Caſe, aad allowing 1 
as is neceſſary to bring a oſt Offence to Puniſh- 
ment, or prevent the Execution of any intended 
Conſpiracy againſt the Pexce, or Commerce of 


cc 


( 42 ] 
he reaſons on general Principles of Expediency 
and Inconvenience, 


Calls Imperfectian what be auc ies. ſuch, 


and, from his Notions of thoſe Qualities, deduces 
his imaginary Rules of Law. 


With reſpect to the Rights of Juries, he lays 
it down as a Maxim, that they are Judges of 
Law as well as Fact. © aw — ta 
ſupport this Propoſition by any other Reaſoning, 
than that of the Inconveniencies which, be thinks, 
might follow, if they had not this Power. I will 
not arifwer this Method of reaſoniag in the Way 


authorites a poſitive Aſſertion, 
Ya ti La w chews wither any Support f Support of 


bwed. The old rake of Las, therefore, guod ad 
greflionem fatli reſpondent juratores, ad quæſtic- 
zem juris reſpandeut judices, maſt of N 
contain that Exception: thus, when a] finds a 
Man gmlty of Murder, or of a Libel, pro- 
zowice him gmlty of that Fact which the Law calls 
a Murder, or a Libel. That beyond thoſe Bounds, 
the Jury have nothiag to do with the Law, is a 
Propoſition almoſt ſelt-evident from the Nature of 
it, and which has been the conſtant Doctrine of al 


me Judges and Sages of the Law, from the car- 
keft down to the lateſt Times. 


Thies 


( 41 ] 
Thus in Plowden, 1 14, the Office of twelve 


Men is no more than to 
Fact, and not to n 
that is the e of the , and not of the Fr g. 
80 too, at age 231, Brown Jufie fays, © it is 
not the Office of twelve illiterate Men to try 
Matters of Law, but only Matters of Fact, for 
that fo it was ordained at the ning of our 

' Law.”---So too in the Caſe of Grendin and the 
Biſhop of Lincoln, 496.—In Dowman's Caſe, 
9 Coke 13. 4 Ip, yp year = 
ordained that Matters of Fact ſpall be tried by Ju- 
70%, and Zinnws of Low ty ihe Janes, for that 
_ 
tow the — 
Page 25.--Soin 10 Ot, 


inquire of Matters of 


is has 33 Sc.“ 
— of Matters 9 
Matters of Law the Judges ought to decide 
- So Hawkins, L. 2. Page 148. Sect. 
Ap more to ds with the Low, 
þ the Fatt G80, Sect. 


a }_ hand — e 


and the Form 
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[ 46 J 
Aggravation in the Indictment or Informa- 
don, where that Author very fays, © the 
* Jury ought to find not Guilty; as alſo where it 
appears that there was no Falſhood, Scandal, or 
* Malice in the Fact.“ I will freely admit, that 
where all thoſe C::;abtis are away, there can be 
no Label; but I abſolutely deny that that Autho- 
nty requires each as eſſential to the Crime; and if 
it did, I would with the fame Aſſertion deny it to 
be Law. In Cike 5. 125. it was reſolved by the 
Court, that it is not material whether the Libel is 
true or falſe, or whether the Party libelled be of 
arty grieved ſbonld 


cal 


(#1 
in Fact, muſt in the Eye of the Law of Necefſiry 
be falſe, becauſe the Law regards every one as in- 
nocent until judicially convicted of ſome Crime. 
It holds him ing of the Reproaches on his 
contained in the Libel ; and of Nece{- 
therefore conſiders the Libel as falſe. In this 
Point of View, the falſchood may be faid to be 


i 


* The general Principle which Libels have | 
Judges und Writers been held Criminal, is it Tendercy 19. 


Domini Regis, yet that it is not 
what the Law calls a Breach of the Peace. | 
After all, I will do Juſtice to the Judgment 
nderftanding ; whatever 
| the Dupe 


Vas mala ftultitia et quaſcungue inſcitia vert 
Cæcus git. | 
Breach of the Peace ; whereas i of its Tendencyv, 


the Act itſelf carries a preſent Injury to the Peace of another. 
and therefore to the Peace of the State. This Principle feems 
at firſt to have taken Place with a View to bring Libels within 
the Juriſdiction of the Star Chamber. 
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